POWER GRID CORPORATION OF INDIA LIMITED
(CORPORATE HR-APP GROUP)

INTER OFFICE MEMO
FROM : DGM (HR) TO: Smt. Honey M. Mat _
Mana R) i\ ﬁ"
REF : C:HR:APP:RTI:2018 \ \
M x|\
DATE : February 13, 2019 —}ﬁam:ﬂr =
Sub: Information sought under RTI Act 2005 by Smt.Anita w\2\1g

We are in receipt of your IOM dated 25.01.2019 regarding RTl appeal by Smt.Anita, D-291,
Gokal Puri, Delhi-110 084. Smt. Anita has requested clarification on information provided
against Question No.4 in the RTI.
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8. (1) notwithstanding anything contained in this Act, there shall be no obligation to
give any citizen,—

(d) information including commercial confidence, trade segcrets or intellectual property,

the disclosure of which would harm the competitive position of a third party, unless the
competent authority is satisfied that larger public interest warrants the disclosure of such
information

CIC judgment in this regard is enclosed.
This is for your information and action please. ﬁ\/! (,WA

(Arbind Kumar)






POWER GRID CORPORATION OF INDIA LIMITED

(CORPORATE HR-APP GROL
INTER OFFICE MEMO |

FROM : DGM (HR} TO: Smt.| oney M. Mathew

- Manager(HR)
REF : C:HR:APP:RTI:2018

DATE: February 11,2019

Sub: Information sought under RTI Act 2005 by Smt.Anita

We are in receipt of your IOM dated 25.01.2019 regarding . R'gj appeal by Smt.Anita, D-291,

Gokal Puri, Delhi-110 094. Smt. Anita  has requested ciarlffi:ation on information provided

againist Question No.4 in the RTI. .f-
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hereinafter referred to.as ‘FMGE’ for candidates ha:

CENTRAL INFORMATION COMMISSION

August Kranti Bhawan, Bhikaji €ama Place,
New Delhi-110066

F. No.CIC/YA/A/2016/900043

CIC/YA/A/2016/901595
CIC/YA/A/2016/901597
CIC/YA/A/2016/001630
CIC/YA/A/2016/001680
c c/Y A/A/ZOIG/ 002455

Date of Hearing . 03.02.2017
Date of Decision :

Appeliant/Complainant

Respondent

Informatiorn Commissioner

ap.p:eal"s;j,_ they are b__'e_e"i-ng'. ch’!._bb_e.d t
avoid m-ul'_tip'lic'it:y- of the procee ding

Infor’ma.tian-s_ought and' background -_bf the case

Through six different RTI applications, the app fant sg
question papers for ‘FMGE’ along with solutions,

equently referred to as
answer key. The apphcatlons were initially addxz ssed “to -CPIO; Medical
Council of India and were duly transferred_‘ tq NBE the latter being
custodian of information souight. The CPI@_ et:hned to disclese the
information sought seeking exemption under Sectlon S(1)(d).

Relevant facts emerging du"tit_tg hearing:
Both the partles are present and heard. The appeﬂ.

of information. It is submitted that the respon
Examinations is conducting Foreign Medical -

t is aggrieved by denial
nt, National Board of
raduate  Examination,
ng obtained a bachelors




degree  in medicine from foreign countries. Medical Graduates having
obtained their qualification from any country except India, USA, Canada, New
Zealand are required to clear the ‘FMGE’ examination as a prerequisite to
getting registered as a doctor with any State Medical Council in India. It is the.
grievance of appellant that the pass percentage in FMGE is very low and
question papers alongwith solutions for the FMG examinations conduced in
past' are not being disclosed by the respondent NBE,

On the other hand;. the Ld. Counsel for respondent NBE states that the
FMGE is aimed-at" asséssing the depth of knowledge of a candidate &
disclosure of: questmns papers of previous years would diminish the rigour of
the exammatmn [t is the contention -of the respondent that the questions so
asked form part of the intellectual property of NBE. Another contention of the
respondent is that the questions designed for the FMGE are limited in
number and disclosure of past que"tt' n papers would be counterproductive.
Reliance is also placed on the decision of Hon’ble Delhi High Court in All
India "_"_I.nst-it-ut.e_ of Medic iences Vs, Vikrant Bhuria
(MANU/DE/2197/2012]. |

The: Commission shall advert to the. "c:':'oi'it'cn_tion raised by appellant thereby
seekmg information in public interest. In All India Foreign Medical
' f_ates Association versus. Natlonal Board of Examination & Ors.
[W.P.(C) 5934/201‘_'_ & 8559/2014], the Delhi High Court decided on a
matter in which allegatmns were made against FMGE regarding alleged lack
of” transparency Relevant portion is. e____tracted héreinafter:

5. Thé main grievance of the Petitioner appears to be that the Screening
Test conducted by NBE lacks transparency. It is alleged that in the
Screening Test 2014, the result of which was declared on 03.08.2014,
only 4 5% of the candidates -could get through the Screening Test.
According to the Petzttoner, the examination pattermn was.erroneous and
the examination’ was; ..ltzated by various irregularities including that the
-questwn paper was not: accordmg to the syllabus and the blueprint. The
Petitioner therefore prays for providing question papers of Screening
Test, 2014 and also to frame Rules to bring in transparency and to
‘harmonize the exarination pattern conducted by NBE.

6. The NBE filed o counter affidavit in W.P.(C} No.6984/2014 stating
that the Screening Test was conduCte& in accordance with the
parameters laid. down by the Supreme Court in Sanjeev Gupta v.
Union of India, (2005) 1 SCC 45 and the examination pattermn




was also approved by the Ministry of Healtl'g_ Family Welfare, Union
of India as well as the MCI. Denying the alffegatwn that the question

paper was. not-according to the syllabus, itis egplamed as under.

"H, It s submztted ‘that i Foreign Medical
Graduate Examindtion. (FMGE}|is a proprietory
examination of the -Answerig . Respondent
It is  submitted  that pror
adjectival from  corresponding : _
proprietor’, which means holdmg as property

is submitted that the Answermg Respondent has

prepared the question. buank b paying money to
examiners, uc deratogs, assessors and.
so on and e them has accepted the
confidentiality ¢ of NBE. Itis submitted that
the examiners, validators, moderators, assessors
and so on ha assigned/ gfi)e_n_ up  their
respective rights under copyrig: _.:iaw in favor of .
NBE to the maximiim posszbl__ nt ie. nore of ':
the examiners, vd dators, mo erators, (SSESSOrs
and so on. would ever clatm any copy right from =
it of time any question’

in the foregomg“-
ble and enkus'

I It is submitted that N.
manner hdas prepared an inva
national asset for all  times
Further, NBE is not commercially exploiting
this inyaluable national asset’but is ‘only using
it for the welfare of the na by testing the
minimum.-standards:.of .__me___cfi\ education. It is
submitted that Non-ljis_cldsur'eﬂ eement 1s a step
to protect the national asset. s submitted that
Non- Disclosure Agreement does not violate any
law ror it is prohibited, further Non-Disclosure
Agreement has been stipulated: in larger public
interest.




J. Because if Non-Disclosure Agreement is
set aside, it shall lead to administrative and
financial difficulties for the Answering Respondent
and in public law in certain situations, when
grant of such relief is likely to harm larger
public interest, even the doctrine of legitimate
expectation and. promissory estoppel cannot
be allowed to be pressed into service much less
a contractual term can be interfered with further
the légal maxim: "Salus populi est suprema lex:

« regard for the public welfare is the highest law."
This. principle is based on the implied agreement
of every member of seclety that his own individual
welfare shall in cases of necessity yield to that of
community. . His property, liberty and life shall
under certain nces be placed in jeopardy
or even sacrific e public good."

7. It is also explained that Foreign Medical Graduate
Examination (FMGE)' is be’irig".fbanducted'-'-’by” NBE twice a year and
the syllabus for the said examination is well defined and strictly
“in accordance with the Grad}_'_,mte Medical Regulations, 1997, The

~ .salient feat’u-?és‘. of FMGE hav’é-;:ifb.'een.;explain_ed as under:

""1-'.. 1 There is-no Negative
marking.

1.2 Thereis no limit to-the number of attempts
that can be taken by a candidate.

1 3. There is no
~age: bar -

1.4 Ta’ta'l_" time allocated is 300 minutes, The
guestion pdper comprises of two pdrts of
150 questions each to be attempted by the
candidate in a total of 300 minutes ie, 1
mintites per question.

1.5 As per the screening test Regulations
candidate obtdining a minimum of 150 or



more marks out of 3001 clared as Pass

in FMGE."

8. It is further explained that er procedure is being

followed for setting the question paper and that the guestion
paper is generated by-the:compute
commarid given to it. Ittsﬁu'ther expl
engag_e_d M/s. Prometric as a tech

provider to dssist NBE.

9, Medical Courncil of

that the Screening
by NBE which has

' to look into the grievdnces of the pen
therefore, directed the Government of Int

Court the report of the said Committee. -

11, In pursuance theﬁéoﬁ’ a short af
has been filed on behalf of the Govern
the. Committee had -'submitted' its re
recommendations: .

‘(i) The standards of teachi

assessment are aimed at € :



‘minimum quality of doctors available to the

society.  The screéening test pathway is primarily
assessment (screening test) based licerice to
practice medicine in the Indian society. The
current scheme of screening test has been
envisaged in year 2004 and has been executed in
a perfect manner by NBE. This review of the
nature of questwns in. the screening test in the

current exercise reveals that the questions are of

o ' MBBS standards and on the side of bemg
© . easy dt the Graduate MBBS standard.

(i} The questions are well aligned with syllabus.
and Indian standards for graduate medical
education. The standard of test must ensure supply
ociety.

(iti) The facu bers indicated that in order to
ensure a well st ured screening test, at least 10-
15% questions should be of high difficulty and
discriminatory level and aimed at higher cognitive
level. Distribution of difficultylevel of questions:

S.No.

Difficulty Level of Screening Proposed for

Test 2013- | future Tests
EE oYak #5 - _
Low 57.78% 60-70%
Moderate 42.22% 20-30%
High 0 10%

(iv} The existing test blue print provides for a very
optlmal weightage of all subjects taught in Indian
MBBS curriculum, the subjects of Social Preventive
Medicines (SPM); Pediatrics and Obstetrics &
Gynecology have a weightage of 10%; 5% and. 10%
respectively i.e. a total of 25%. These three subjects
hdve content areas relevant to Indian econtext and
burden of disedse, health programmes  and




interventions specific to India a'_\_ are unlikely to be
given the same perspective and%wetghtage in foreign
countries.  The existing weightage should not be
compromised.at any stage for th e subjects.”

12. It is also stated that.the said '%_re'c'ommendations_ of the
Committee were discussed in the 'm;%eting convened by the
Ministry of Health & Family Welfare: ;on 27 05. 2016 and the
recommendationis have been accepted 1 z : principle: A opY of the
report of the Committee dated 1_--8,03.20;% 6 has a_l_so___:b

before this court, .

13,  In_the ligh port, we do

substance in

of irrequlari

Herce, the

cannot be g

So far as W.P.(C) No,ﬁQS%zyz_om is'concet

recommendations.  of th:_e_;: Commlttee

Thiss, the Hon'ble High Court found no Sub'stan(:e-é
transparency. Hence, the argument of appellant sel
interest does not hold either.

Further, this bench has décided identical issue in Manish Kumar Sharma
V/s CP10, NBE [CIC/YA/A/20147/001131] and has held that the question
papers & corresponding answer keys cannot be divilged upon a purposive
mtcrpretatzon of Section & of the RTI Act; 2005. The original decision is in
Hindi language & translated version is reproduced hereinafter:

“The respondents have filed detailed submissions thereby highlighting
the statement of importance & objects of the MGE alongwith detailed
procedure of selections of questions & solutions and rationale for fixing
‘minimum-qualifying oriteria. It highlights the emergence & mushrooming




of numerous medical institutions post the division of Union of Souviet
Socialist Republics nations. No eligibility criteria is prescribed for
admission in these institutes and th‘ey operate for commercial gains
alone. Students getting less than 50% marks: at intermediate level &
those who haven’t studies life sciences easily secure a pldce in these
medical institutions and as such, the quality of such medical
professionals is also dubious: Addressing these concerns, provisions
were enacted in the IMC Act, 1956. The respondents have also: referred
to the decision- of Supreme Court in Sanjeev Gupta v, Union of India
{2005) tq,__cor_;t_end that the. FMGE has been- structured as per the
guidelifies issued by the Supreme Court.

In light of the facts brought out by the respondent, the Commission
accepts the cortention that examination under reference falls in the
category of Super Speciality: is.such, the question papers & model
_answers thereof cannot bé: ed to the appellant”

________ [Approved translated text]
A mllar question arose in Nirav Pradeep Seth versus CPIO, Directorate
‘General of Civil Aviation [CIC/YA-/ /2014/000111 & 13 others] wherein
an. 1nd1v1dual’s right to secure mformatlon was pitted against the larger
py}::_)_l_;g}mterest Thls__];?ench held as:

_ fter hearing the parties andon pemsal of record, the Commission
N f nds that the issue, in the mstant case, ‘i1s not about disclosure of a
question paper and its corresponiding answer sheet, in general, but
whether the corresponding question papers of the Techniecal General
examination conducted by DGCA, ean be disclosed to the appellat. The
said examination is conducted to test the professional proficiency of the
prospecf:we pilots, who while flying an aircraft, are responsible for the
life and physmal safety of the general public. The issue, therefore, to be’
adjudzcated by th: ‘-ommzsszon is whether thzs mformanon sought can:
be provtded under the Act, as the general public while flying in an
aircraft; relies on. the professzonal competency of a Pilot and dan Aircraft
Maintenance Licensed Engineer, who certify the airworthiness of the
aircrdft before flying dnd are responsible for ferrying the passengers
safely to their destinations. | |

R—

The appellant, while dgucting the Supreme Court’s decision in ICAI v.
Shaunak H. Satya, has urged that the question papers have to be
disclosed and that the Supreme Court’s decision cannot be_
circumuvented.



The Commission takes note of the Delki-High: ourt’s. decision in. AIIMS
V. Vikrant Bhuria [LPA 487/2011]. THe Court while minutely
observing the judgement of the Apex Cour | in Shaunak H. Satya
{supra} observed, |

‘14, We tend to agre
Judgment of the Apex Court in Sh " una : H Satya (supra) cannot
be blmdl J applzed to the facts of the pr ;_jsent case. The ;udqment

that case bemq avatlable to  the e
examination. and_being also. sold
answers after the examination., Per contga in the presem‘ case, the
gquestion pdapers comprises onlu of multfple choice questzons and
are such which cannoi
by the examinees an
prohibition against
Thus the redsoning c;w
the facts of the present ¢

resultmg in the selection -ef. the best
out. It is pleaded that knowledge of th
previous years with correct answers

n analuttcal mind. Tt is
estzon papers beszdes

also pleaded that setrmg up of suct
intellectual efferts also_entails exp
appellant, in' a given year. cuttt’l'__" :
up gquestions from its question bank i
Sfactor was considered by the Supreme
aforesaid.

17. We also need to remind ourselves
of which reference may only be made
Vs. K. Shyam Sunder {AIR 2011 SC
Examination Board Vs. Subhas C
SCC 648], The University of Mysor

State of Tamil Nadu
70), The Bihar School
ndra Sinha [(1970) 1
s, C. D, Govinda Rao



(AIR 1965 SC 491), Maharashtra State Board of Secondary
and Higher Seconddry Education Vs. Paritosh
Bhupeshkumar Sheth [(1984) 4 SCC 27] holding that the Courts
should not interfere with such decisions of the dcademic
quthorities who dre experts in their field. Once the experis of the
appellant have taken a view that the disclosure of the guestion
papers. would compromxse_th_e select:on process, we cannot lightly
interfere therewith. eferehcé in thzs tegard may also be made to
the recent dicta in’ Sanchit Bansal Vs. The Joint Admission
Board [(JAB) (2012) 1 SCC 1 57] observing that the process of
evaluation _and selection. of candidates for admission with
¢ veference to their performance, the process of '-acﬁievinq- the
..objective of selecting candidates who will be better equipped _to

'suzt the specialized. courses, are all technical matters in academzc.

fere in. such processes.”

(Emphasis supplied is ours)

The Commission, after hearing the averments made by both the parties,
concurs with the view of theirespondents that the technical general
Cexamination, being o professzonal examination, the basis on which
pilots are evaltiated by o team of experts and then selected as

o  pilots/crew members, is a hlgh?.y'f specialized discipline. These pilots are

~ responsible for:the. life and ph Lsafety of the general public, who is
'- '.-:relymg on the: professxonal competéncy of the Pilot, while flying. The
freéspondent. authonty has to m___mmm a proper balance between the
appellant’s demand for question papers for the technical general
examination and the safety of thousands of passengers. relying on the
p_rgfeg_sz nal proficiency of the aircraft pilots.

It has n;.?-':'a'"'_ued that disclosure of these question papers would
jeopardize- the ¢ selection processas it would be easy for
commerctal orgamzatwns ‘to disseminate questions and answers to
make it easter for candzdates to qualify without having acquzred
requisite skills and knowledge. The Commission concurs with the Delhi
High. Court’s decision in AIIMS V. Vikrant Bhuria that knowledge of
these questmn papers. of previous sessions/yedrs with correct answers.
may lead to selection of a candidate with good memory rather than an
analytical mind. The conduct of selection process including
exdminations in such specialized areas as recruitment of pilots and
crew operators is to be handled with utmost care and responsibility, in
order to promote and maintain the highest level of safety and quality in




FaeN

The ratio propounded in Nirav Pra

civil aviation and above all, the larger public interest. The Commission,
having perused the Supreme Court’s decision in Shaunak H. Satya,
quoted by the appellant and the decisions of :he Cominission, cited by
the respondent, is of the view that d:sclosurefof information sought by
the appellant will not only seriously comp "fmzse the quality of the
examination process but would endanger th safety of the public. In
this case, the experts, Le. the res ondent au thonty itself, has opined

that the inforimation sought ‘eannot. . be’ _pro%vzded as it is a highly
specidlised and professzonal exdamination, w_\."tch is disclosed nowhere
in the world.

In view of the above; the Commission concludes that there ig 0 pubhc
interest in divulging the question papers sougfqt by the appellant for the
Technical General Exam, for 14 dszerent ses_'_ ns of examination held,
since 20009 till date.

Seth (st
controversy involved 'in the present appeals. For-all ¢
public interest & well being of the society at |
doctors is akin to that of the pilots. Both professt
of precision and profcsswnal comp:___tence Dlscl a :
whzch dlmmlshes the rlgour of the FMGE shall ne' ssarﬂy impact adversely

app_e_l_lant & all sn_mlarly mtuatc-;d
would prejuchce the largcr p’ubl’ic in

collectwe rlght of the soc1ety

To sum up, it.is clcarly established that the scre ning test
been validatéd by the Supreme Court in Sanjeev ;U
2004. Further; the credenUals of the NBE. respon ble for takmg th1s exam.
have also beent bolstered by the Delhi High Coutt in All India Foreign
Medical Graduates Association vs: Nationdl Board of Examination and
others (WP (C) 6984/2014 dnd 8559/2014).The Hon'ble High Court had
found no substance in the allegations made of nomtransparency against the
NBE and hence, the appellant call for disclosure of exam papers in public
interest was rejected.

In the clutch of RTI second appeals it has been ar
since the past percentage is very low, the system
Further, the appellant claims that the students
the FMGE are graduates of well run and equipped

ed by the appellant that
is unfair to the student.
ho are appearing now in
dical colleges: in China



and other places and therefore, to give level playing field they should be
allowed to have a copy of the question papers. The Commission, however, is
in full ‘agreement with the NBE’s averment in a series of cases on the issue
that the guidelines on the. parameters of this exam were Ilaid down by the
Hon'ble Supreme Court itself, which are being followed assiduously. The
question bank is limited and has been compiled with questions being
contributed by the experts in the area. These experts have forfeited their
proprietary right over the quesnons supphed to the NBE. The NBE does not
have ‘any commercial’ mterest in guardmg this question bank zealously. The
NBE have also been applauded for conducting these exams efficiently over
the years.

The Commiission is of the opinion that registration of a doctor with any State
Medical Council has an impact on public health and hence should be only
after proper scréening. In the cas

octors acquiring a foreigh medical
degree, it is of critical importanc

ey:go through the screening test to
meéet the exacting standards b '3"feg-is_te_rec_1 as doctors. Given the
situation, if public disclosure of ns is allowed, this would lead to
dilution of standards by encouraging “cramming” which would be against
'tﬁ:éi'fzb.bj”ec':tives of this screening test.

L.am left with no doubt to conclude@f'that disclosure sought in the present
batch_of appeals is not in line with-the object of the RTI Act, 2005 which
'  at ‘setting out: a practice regime:of right to information’. As a sequel to
the aforesaid, the disclosure of _f'formatlon sought caniot be made.
Accordmgly the present appeals are chsmissed

{Yashovardhan Azad)
Information Commissioner




e Authenticated true copy. Additional copies of orders shall be su_p.plie;d against
application and payment of thé charges prescribed under the Act to the CPIO
of this Commission.

- {R.P.Grover)
Designated Officer

Copy to:-







